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(d) Buy American—(1) Definitions. As 
used in this subpart, the following defi-
nitions apply: 

(i) Construction material means any 
article, material, or supply brought to 
the construction site for incorporation 
in the building or work. 

(ii) Component means any article, ma-
terial, or supply directly incorporated 
in construction material. 

(iii) Domestic construction material 
means an unmanufactured construc-
tion material which has been mined or 
produced in the United States, or a 
manufactured construction material 
which has been manufactured in the 
United States if the cost of its compo-
nents which are mined, produced, or 
manufactured in the United States ex-
ceeds 50 percent of the cost of all its 
components. 

(iv) Nondomestic construction material 
means a construction material other 
than a domestic construction material. 

(2) Domestic preference. Domestic con-
struction material may be used in pref-
erence to nondomestic materials if it is 
priced no more than 6 percent higher 
than the bid or offered price of the non-
domestic materials including all costs 
of delivery to the construction site, 
any applicable duty, whether or not as-
sessed. Computations will normally be 
based on costs on the date of opening of 
bids or proposals. 

(3) Waiver. The Regional Adminis-
trator may waive the Buy American 
provision based upon those factors that 
he considers relevant, including: 

(i) Such use is not in the public inter-
est; 

(ii) The cost is unreasonable; 
(iii) The Agency’s available resources 

are not sufficient to implement the 
provision, subject to the Deputy Ad-
ministrator’s concurrence; 

(iv) The articles, materials, or sup-
plies of the class or kind to be used or 
the articles, materials, or supplies 
from which they are manufactured are 
not mined, produced, or manufactured 
in the United States in sufficient and 
reasonably available commercial quan-
tities or satisfactory quality for the 
particular project; or 

(v) Application of this provision is 
contrary to multilateral government 
procurement agreements, subject to 

the Deputy Administrator’s concur-
rence. 

(4) Contract provision. Notwith-
standing any other provision of this 
subpart, bidding documents and con-
struction contracts for any step 3 
project for which the Regional Admin-
istrator receives an application after 
February 1, 1978, shall contain the 
‘‘Buy American’’ provision which re-
quires use of domestic construction 
materials in preference to nondomestic 
construction materials. 

(5) Substitution. If a nondomestic con-
struction material or component is 
proposed for use, a bidder or contractor 
may substitute an approved domestic 
material or component (at no change 
in price), if necessary to comply with 
this subsection. 

(6) Procedures. The Regional Adminis-
trator may use the appropriate proce-
dures of § 35.939 in making the deter-
minations with respect to this sub-
section. He shall generally observe the 
Buy American procedures, regulations, 
precedents, and requirements of other 
Federal departments and agencies. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 37596, June 27, 1979; 44 FR 39340, July 5, 
1979] 

§ 35.936–14 Force account work. 

(a) A grantee must secure the project 
officer’s prior written approval for use 
of the force account method for (1) any 
step 1 or step 2 work in excess of 
$10,000; (2) any sewer rehabilitation 
work in excess of $25,000 performed dur-
ing step 1 (see § 35.927–3(a)); or (3) any 
step 3 work in excess of $25,000; unless 
the grant agreement stipulates the 
force account method. 

(b) The project officer’s approval 
shall be based on the grantee’s dem-
onstration that he possesses the nec-
essary competence required to accom-
plish such work and that (1) the work 
can be accomplished more economi-
cally by the use of the force account 
method, or (2) emergency cir-
cumstances dictate its use. 

(c) Use of the force account method 
for step 3 construction shall generally 
be limited to minor portions of a 
project. 

VerDate Mar<15>2010 09:58 Aug 27, 2010 Jkt 220143 PO 00000 Frm 00532 Fmt 8010 Sfmt 8010 Y:\SGML\220143.XXX 220143er
ow

e 
on

 D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-27T12:42:38-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




